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CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013 
Second Reading 

Resumed from 13 August. 

HON STEPHEN DAWSON (Mining and Pastoral) [8.30 pm]: I rise for a second time to continue my 
contribution to the Custodial Legislation (Officers Discipline) Amendment Bill 2013. I do not propose to speak 
for my full 42 minutes, but I will make a contribution to debate on this bill because I believe it is important to 
place my concerns and views on the record. 

We know from the minister’s second reading speech that the bill proposes three significant changes, one being 
the loss-of-confidence provisions, which essentially mirror two sections in the Police Act. We heard in the 
minister’s second reading speech that the introduction of loss-of-confidence powers will enable the 
Commissioner of Corrective Services to use a fair and straightforward process to promptly remove those very 
few officers whose incompetence, criminality, corruption or lack of integrity is such that he has lost confidence 
in their suitability to remain in office. The second significant change relates to the streamlining of the 
disciplinary process that currently falls under the Prisons Act. The Prisons Act outlines a process for dealing 
with disciplinary matters; however, this bill will also bring the Public Sector Management Act 1994 into play. 
The third significant change relates to the abrogation of the privilege against self-incrimination. 

As I said in my earlier remarks, I believe this to be a flawed piece of legislation and I have some concerns. It is 
not only me who holds that view; other members on this side of the chamber have also raised those concerns. As 
the Leader of the Opposition succinctly put it in her contribution to the second reading debate, the current 
Minister for Corrective Services is not the first Minister for Corrective Services in this government, but — 

It appears that the current Minister for Corrective Services would have us believe that he is the first one 
to have discovered that there is in fact, according to him, some sort of systemic, cultural corruption and 
misconduct going on within custodial services and that none of his predecessors since the government 
was elected in 2008 had noticed this or, if they had, had done anything about it. 

I do not believe that everything is as the Minister for Corrective Services would have us believe; this bill is 
premised upon a need to deal with a crisis in the prison system and we are led to believe that there is a serious 
problem of corruption amongst prison officers, and I do not believe that to be the case. I think it is in fact 
newspaper articles that have dictated this change in policy; it is spin and headlines that have caused this bill to be 
brought before us. I do not for a second condone criminal behaviour in our prison system, and I do not condone 
our prison officers being corrupt, that is not what is in question here, and I want to place that on the record. 
However, we know that a very small number of prison officers have been disciplined over the past few years.  
I think a question was asked by Hon Ken Travers during estimates late last year, or during proceedings linked to 
this place, about how many prison officers have been disciplined. From the answers we know that in 2012–13, 
14 prison officers were charged with 24 offences. Out of a prison officer population of thousands, I do not think 
that 14 prison officers being charged is a huge number. I do not believe that those numbers warrant this bill and 
the changes proposed in it, but I will get to those later. 

If members look at some of the disciplinary matters, they will see that they are for a range of issues, including 
unprofessional conduct, physical contact and out-of-hours misconduct. I am not saying for a second that these 
things should be allowed to happen, but I am saying that I do not believe they point to a crisis in the system. In 
the recently reported Operation Ulysses, which was highly publicised earlier this year, not one prison officer was 
charged as a result of that operation. At the time the Minister for Corrective Services said that WA prisons were 
awash with drugs. That may be the case; however, after placing undercover police officers in the prison system, 
sure, they may have found drugs in jails, but they certainly did not find prison officers, or, indeed, a large 
number of prison officers, involved in any kind of criminal offences. I am not being derogatory of the minister, 
but it seems as though “G.I. Joe”, the action figure, is definitely a “get up and go” type of bloke, but in this case 
he seems to have created this epidemic. I do not think the problem exists. During Operation Ulysses, only one 
public servant was charged and no prison officers were charged. I do not think there is a chronic epidemic in the 
prison system. There may be a number of chronic epidemics in the prison system, including overcrowding, but  
I certainly do not think there is a chronic epidemic relating to prison officers committing crimes. I do not think 
the evidence is there. I do not believe that some of the provisions in the Custodial Legislation (Officers 
Discipline) Amendment Bill are fair. I believe they are backward steps. I will touch on those later. 

The existing legislation deals with internal discipline. In fact, criminal matters are dealt with under the 
Criminal Code. From the minister’s second reading speech we know that the current system for dealing with 
internal discipline is probably too long and cumbersome. It probably takes far too long for the case to be 
investigated, prosecuted and dealt with. I have sympathy for speeding up the process, but I certainly do not 
believe that the process included in this bill is the right process to undertake. This amending bill seeks to treat 
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prison officers like many other public sector workers. We seek to treat prison officers as we do police officers. 
However, I am not actually sure that we are comparing apples with apples in this case. A police officer is  
a police officer all day, every day; they are sworn officers and they are never really off duty. I do not believe that 
is the case with prison officers; they do their work at the prison, and once they finish at the end of the day they 
become private citizens. It is not the same as a police officer.  
Hon Michael Mischin interjected. 
Hon STEPHEN DAWSON: I am actually quite tired and I will just make my contribution this evening. I look 
forward to the Attorney General — 
Hon Michael Mischin: I am trying to understand you. 
Hon STEPHEN DAWSON: The Attorney General can read Hansard or listen to me, but I am not taking 
interjections. We have had quite a few contributions from the Attorney General on a range of bills this evening, 
and now it is my turn to speak. 
The ACTING PRESIDENT (Hon Simon O’Brien): The honourable member with the call has made it quite 
clear he is not receiving interjections.  

Hon STEPHEN DAWSON: I was trying to say, but did not say, that I am tired of constant interjections. Of 
course, I am not tired of being in this place. I love spending my evenings in this place. I love listening to 
important debate and I love contributing. I was trying to say that I was tired of interjections and I would not take 
any this evening. I go back to my point.  

Some of the provisions in the bill before us give me cause for concern. Under the current act prison officers have 
the right not to say anything if they are subject to investigation, which is a right that criminals have in the outside 
world. Anyone being investigated has a right to silence. However, this bill provides for a possible 12-month jail 
term for that silence. A prison officer can be forced to answer, but a prisoner cannot. That is a strange 
predicament for a prison officer to be in. What does it say? Are we more trusting of the prisoner than the prison 
officer? I do not believe that is the case.  

The other point I would like to make relates to the Corruption and Crime Commission. At the moment, any 
crime involving a public sector worker can be reported to the CCC and can be investigated by the CCC. 
Members in this place will be only too aware of some of the investigations that have been carried out by the 
CCC previously. The CCC is a strong body, as it should be. It is the right body to look into and investigate 
matters of criminality in the public sector. I do not believe that we need the provisions contained in this bill; we 
should rely on the Corruption and Crime Commission.  

The other point I want to make relates to the loss-of-confidence provisions in this bill, which are very strong. If 
they are applied, it would be a very difficult place to come back from. I am not sure that confidence can ever be 
regained once the commissioner says that he has lost confidence in an officer. It is unfair that prison officers will 
not have their day in court or, indeed, in front of an independent tribunal or panel. Let us call a spade a spade. It 
should be called “removal action” because, essentially, that is what it amounts to.  
Another point I want to make relates to proposed section 106, “Appeal right”. Proposed subsection (1) reads — 

If a prison officer is removed as a result of removal action, the prison officer may appeal to the WAIRC 
against the removal decision on the ground that it was harsh, oppressive or unfair.  

It states further — 
For the purposes of proceedings relating to the appeal, the WAIRC is to be constituted by not less than 
3 industrial Commissioners, at least one of whom must be — 

(a) the Chief Commissioner; or 
(b) the Senior Commissioner within the meaning of that term in the Industrial Relations Act 1979. 

Then it mentions the other two commissioners. 

I have not had the pleasure of appearing before the Industrial Relations Commission; however, after talking to 
people who have appeared at the commission and to some of my colleagues in this place who in their past lives 
have appeared before the commission, I understand how difficult it is to get three commissioners in a room at the 
one time to make a decision. The fact that the legislation is now requiring three commissioners to be present, one 
of whom has to be the chief commissioner or a senior commissioner, will make that very difficult. Of course, 
this is related to another provision in the bill that states that a maintenance payment will be made to one of those 
officers, however that maintenance payment will be paid for only 28 days. What may happen is that workers will 
be essentially starved out. The bill states that application can be made to the commissioner to extend the 28-day 
period, but if that 28-day period is to be in there, it should be the Western Australian Industrial Relations 
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Commission that extends that 28-day period. If it is the state that is saying that a person has lost employment, the 
state has an institutional interest in the matter. Let us be fair and let us give the commission that task. 

I have said previously that I am not sure whether this bill is needed. A number of other pressing issues are 
affecting the prison system and they should be more of a priority for the government to deal with. Members 
know that prisons in this state are chronically overcrowded. I am not going to quote the figures this evening, but 
we know that most of our prisons in this state are overcrowded, that double-bunking happens and that in some 
cases there are almost twice as many prisoners in a prison than its design capacity allows. The government 
should be tackling that issue. I know that a number of beds have been created. In fact, I had the pleasure recently 
of visiting Eastern Goldfields Regional Prison with a colleague from the other place, the member for Warnbro, 
Paul Papalia. I had not been to that prison before—I had only seen it from the outside—but it was good to see the 
condition that it was in. It is in a terrible condition and the government is aware of that; in fact, the government 
is building a new facility there. However, I am led to believe that Eastern Goldfields Regional Prison is not the 
only prison that is in that condition; many other prison facilities around the state are in similar condition, and that 
should be a priority. 

I also know from talking to prison officers that staffing levels in prisons are not where they should be. I know 
from the Respect the Risk campaign, a public relations campaign run over the past few months, that prison 
officers are being attacked in prisons. No member on either side would say that prison officers do not do a good 
job. They do. They help keep the community safe. They help to keep some of the state’s nastiest people locked 
away from us, and they do a great job. 

Hon Darren West: We should support them. 

Hon STEPHEN DAWSON: Yes, we should support them. As can be seen from some of the answers that  
I referred to earlier, the prison officers charged with offences are charged with minor offences. I think we have 
the wrong focus. I believe we should be addressing prison overcrowding, assaults on prison officers and the 
staffing levels in prisons. I think they are more of a priority than the issues in front of us in this bill. As I said,  
I do not believe this bill is needed; it is flawed. We know from listening to other contributors on this side that we 
will support the second reading of this bill; however, Hon Kate Doust has a range of amendments and I look 
forward to debate on them. If they are not accepted, I look forward to voting against the bill.  

HON SAMANTHA ROWE (East Metropolitan) [8.50 pm]: I am pleased to rise tonight to make my 
contribution on the Custodial Legislation (Officers Discipline) Amendment Bill before us. I would like to 
canvass a couple of areas. I do not intend to use the full 45 minutes, but I would like to place on record a couple 
of points. My colleagues before me have given very detailed contributions on this bill, as they have in the other 
place, but I too would like to explore some areas.  

The proposed changes in this bill have been brought about by the government because it believes there are 
serious cultural challenges within the Department of Corrective Services. The government has included some 
changes in the bill with the aim of ensuring greater efficiency, effectiveness, responsiveness and transparency. 
The three main areas that are covered relate to loss of confidence, streamlining the disciplinary process and the 
abrogation of an officer’s right to privilege against self-incrimination. The government claims that the bill as it 
stands will lead to internal and external trust in the corrective system, reduce existing difficulties and technical 
delays experienced when removing corrupt officers from their positions and diminish the potential for prison 
officers and youth custodial officers to misuse their powers.  

In raising some of my concerns or objections to the content of this bill, I wish to make it clear that while we are 
not opposed to reform in this sector, we are certainly opposed to draconian reforms that do not effectively target 
areas that require targeting while impacting negatively on an overwhelmingly professional, hardworking and 
honest workforce. It must be stated that, like my colleagues, I do not in any way condone corruption, criminal 
behaviour or dishonesty from those employed in Corrective Services. We need to ensure that in rare instances in 
which there are cases of corruption and criminal behaviour those people are dealt with swiftly and in  
a disciplinary manner in line with the offence. Having said that, we hold concerns that the proposed changes will 
affect the overwhelming majority of corrective services officers who, day in, day out, carry out their roles with 
integrity, honesty and professionalism.  

In the minister’s second reading speech he stated that the vast majority of corrective services officers uphold the 
highest standards of ethical behaviour. Therefore, if the majority of corrective services officers are doing the 
right thing, why do we need these changes to the legislation? Why do we need to impose such harsh legislation 
on a majority of the workforce who do the right thing? Could there not be another way of dealing with such 
behaviour, such as through managerial discipline, rather than imposing such strict legislation? 
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The other point I would like to make is that if prison officers are behaving in a corrupt or criminal way, there are 
processes already in place to deal with such behaviour, such as Corruption and Crime Commission and WA 
Police processes. Again, I feel that this is not entirely necessary and is a duplication of what is already in place. 
I would like to go through clause 7, and I will start with the definition of “suitability to continue as a prison 
officer”. I note that strict powers are provided to the CEO to deal with an underperforming officer. In proposed 
section 99, the definition of “suitability to continue as a prison officer” states — 

suitability to continue as a prison officer means suitability to continue as a prison officer having regard 
to the officer’s integrity, honesty, competence, performance or conduct; 

However, I thought the legislation was to do with areas of corrupt and criminal behaviour, not whether an 
employee is fulfilling their job performance. Again, if there are issues with job performance, they can be dealt 
with through managerial processes, not through such harsh legislation. Officers who are alleged to be 
underperforming should be given opportunities to improve. Fairly basic managerial processes could be put in 
place. It does not require a change to legislation. If there are problems in that area, they can be dealt with through 
on-the-job performance training et cetera. 
I now turn to the issue of the CEO’s loss of confidence. Proposed section 100(1) states — 

This Subdivision applies if — 

(a) the chief executive officer does not have confidence in a prison officer’s suitability to continue 
as a prison officer; …  

I believe the problem with the phrase “loss of confidence” is that it is highly subjective. It is a very personal 
thing for a CEO to lose confidence in an employee and if that is put on the public record, it can have quite 
damaging effects for the employee. I do not believe the legislation needs to use language of that nature; it could 
be less subjective. The amendments proposed by Hon Kate Doust may well address some of those issues. The 
CEO has an obligation to form an opinion on reasonable grounds that will give a solid basis for an officer to be 
cleared, and there is currently no solid basis. Therefore, there is the absolute potential for this clause to be 
misused by the CEO or managers in the case of any personality clashes or just general dislike that could be 
occurring in the workforce. It is unlikely that those issues would occur, but it is still certainly a possibility, and 
with such subjective language, it leaves things wide open for that to occur. As my colleague 
Hon Stephen Dawson commented, the role of a prison officer is entirely different from that of a police officer. 
The breadth of their roles is vastly different and I do not do think they should necessarily be treated in the same 
manner. Again, I raise the point that this legislation seems to be really harsh in dealing with what we think is  
a small group that may be doing the wrong thing. The statistics we have seen and heard before from other 
speakers in this place show that it is a minority who are doing the wrong thing and committing, to be honest, 
rather minor breaches. To apply such a broad brush to this legislation seems completely unfair to a workforce 
that is generally doing an outstanding job in difficult circumstances. It is not an easy role by any stretch of the 
imagination. I am not sure that I would ever be able to do what they do, but they do it day in, day out. As I said, 
the majority of them act with complete integrity and honesty, and I certainly applaud them for that. 

I would also like to place on the record concerns I have about the maintenance and payment issues in clause 7, 
and I will make some brief comments on that. The clause states that the maximum period of the maintenance 
payment is six months in exceptional circumstances. It is rare that an appeals process would go on for or exceed 
a six-month period; however, there have been circumstances in which the process has taken longer than that. For 
the legislation to contain a provision that payment to an officer could be stopped after a six-month period is 
incredibly unfair. The maintenance payment is at the complete discretion of the minister, so I think that sort of 
power is unnecessary and could have the potential, I suppose—I am not sure what the right language is—to 
starve out the employee. If their payments stop after a six-month period, they could be in a financial situation in 
which they have no choice but to stop the hearings because they simply cannot afford to continue. They might be 
innocent, but they will not have the opportunity to clear their name. It is fundamentally wrong to starve someone 
out of their position while they are trying to defend themselves. We believe that there should definitely be an 
amendment to that clause. It is unfair as it stands, and for the payment to be at the discretion of the minister is 
not at all appropriate. 
I would also like to make some comments, still on clause 7, about proceedings of the appeal, and also about the 
officers’ right to privilege against self-incrimination. This is something fairly basic that everybody is entitled to. 
I will read some comments from the member for Warnbro in the other place, Paul Papalia. When the other place 
was discussing this bill, he said — 

… the government is removing a right from prison officers and youth custodial officers that is given to 
the people they are locking up and guarding. The minister is taking away a fairly fundamental right in 
our legal system from people who are responsible for locking up people, the vast majority of whom 
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have already been convicted and sentenced. The officers who hold the responsibility of guarding those 
people are losing that right. 

Paul Papalia is not the only person who has expressed concerns about this issue in clause 7. The WA Prison 
Officers’ Union secretary, John Welch, has also expressed concern about this provision, when responding to 
reports that officers could now face jail themselves for refusing to answer questions about corruption. He stated 
that guards should have the same rights as the public. In an article published on 20 November 2012, he argued 
that the effect of this legislation would be that officers would be considered guilty until proven innocent. That is 
completely unfair, to say the least, and I cannot imagine anyone in this house thinking that that is a fair process.  
Another concerning feature of the bill is the streamlining of disciplinary processes, specifically the replacement 
of existing hearing-based disciplinary processes with the processes of part 5 of the Public Sector Management 
Act. The reason provided for this change in the second reading speech reads — 

The current adversarial discipline system depends on a prison officer acquiring a criminal conviction or 
establishment of serious charges by the department … 
the department will no longer need to hold costly and time-consuming oral hearings … 

Discussions with the WA Prison Officers’ Union secretary, John Welch, reveal that the union has serious 
concerns with this change. He indicated that under the proposed changes procedures hearings will be scrapped. 
Hearings often help to explain details that are necessary for an officer to put their case thoroughly and to fully 
explore the merits of the allegations that have been made against them. The union believes that the changes in 
process will unfairly impact on the ability of an officer to defend against and potentially clear themselves of any 
wrongdoing. I also note that, while the minister has indicated that the WA Prison Officers’ Union would be 
consulted prior to the implementation of any new disciplinary provisions, it is troubling that the union’s concerns 
about these changes do not seem to have been taken into account when putting this bill together. As 
representatives of the workforce that is fundamentally affected by this legislation, we would think that the union 
would have been consulted on such massive changes that will affect its members. 
I reiterate that, while no-one is opposed to reform in this area, the harsh and draconian reforms have been poorly 
targeted at a workforce, the majority of which is doing an outstanding job. Clearly, anyone who is behaving in  
a corrupt or criminal manner is able to be dealt with through the CCC and the police. If the minister has an issue 
with the way in which the CCC is operating and if the CCC does not think it is able to fully investigate these 
areas, maybe the minister needs to speak to the CCC, because that process is already in place. This seems to be  
a duplication of a process that we already have. 
We on this side of the house feel that a number of amendments need to be made for this bill to pass. Then we can 
ensure that corruption and criminal behaviour from a small minority of prison officers is dealt with appropriately 
without infringing on the rights of others. We believe that this is how we can best ensure the maintenance of 
public trust and confidence in this area. 
HON LYNN MacLAREN (South Metropolitan) [9.10 pm]: I rise to give a speech during this second reading 
debate on the Custodial Legislation (Officers Discipline) Amendment Bill 2013. The second reading speech 
states — 

… the current disciplinary process for prison officers is outdated, is focused on an adversarial  
hearing-based process, and does little to improve employee performance and behaviour. 

It also states that this bill aims to introduce contemporary discipline processes. 

We find that between July 2011 and July 2013, 59 custodial officers were charged under the Prisons Act 1981 
but only three were dismissed, and 10 more resigned while one officer linked to organised crime groups was not 
subjected to departmental prosecution at all due to problems with the Prisons Act provisions. 
The WA Prison Officers’ Union has certainly been well represented here by comments from previous speakers. 
I, too, have spoken to the union. I think I spoke to the union on May Day because this bill was introduced some 
time ago. I received the fact sheet that the Prison Officers’ Union passed out. I do not know whether the 
Attorney General has seen it. I might ask the attendant to pass one over to him because it basically puts its case.  
I will comment on that. The fact sheet about WA prison officers states — 

Every large workforce will have examples of where some workers do the wrong thing. 
… 
Of the more than 2,000 prison officers in Western Australia last year, 20 were found guilty of a breach 
of workplace regulations, or resigned while under investigation. This represents about one per cent of 
all prison officers. 
Over the last three years, many officers found guilty had committed minor breaches, such as misusing 
social media, swearing or running late for work. 
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In fact, over the last three years, only three officers were charged for trafficking contraband. This is an 
average of one per year. Each of these officers was either found guilty and dismissed, or resigned while 
under investigation. None of them are currently working in WA prisons. 

The fact sheet goes on to discuss the position that the union has on the Custodial Legislation (Officers 
Discipline) Amendment Bill. Basically, we have heard from many members that this seems to be an overreaction 
to the problem and it seems a bit of a heavy-handed approach. I agree that the vast majority of WA prison 
officers are honest, hard-working public servants. We do not want to create a problem if there is not one. The 
three changes proposed by the government are: an introduction of loss-of-confidence provisions that mirror those 
applicable to police, enabling the removal of officers who have lost the confidence of the Commissioner of 
Corrective Services in their suitability to remain in office—that is one change; secondly, changing the 
disciplinary process to mirror that applicable under the Public Sector Management Act; then, thirdly, we are told, 
the abrogation of the privilege against self-incrimination. I think a lot of us have spent a bit of time mulling over 
whether the changes proposed will undermine basic justice that should be afforded any employee. 

I had a conversation with the Attorney General about previous amendments to the Police Act, and so I had a look 
at what the Greens did at that time. The Police Amendment Bill 2002 introduced the loss-of-confidence 
provisions that this bill mirrors for prison officers and youth custodial officers. That police bill was introduced 
with very little prior notice, so there was not much time for members of Parliament to consider it. The Greens 
supported it on the basis that both the Commissioner of Police and the WA Police Union were understood to be 
happy with it. It also appeared to strike the right balance between procedural fairness for police  
officers—somewhat lacking in the prior disciplinary process—and the need for the commissioner to be able to 
remove officers in whom he had lost confidence, bearing in mind community expectations of police given their 
special powers of entry, use of force, arrest and detention; and the special relationship between police and their 
commissioner whereby the commissioner has a duty to educate and supervise police officers to properly 
discharge their duties and also to maintain their wellbeing. 

The Attorney General and I had a brief conversation, and I am aware that this same argument is being put 
forward as a justification for the processes that are proposed in this custodial officers bill. It is worth looking 
into, teasing out and finding out whether indeed there is a special case with these employees because they have 
in fact in their care prisoners who are under our custody and who are entirely dependent on the state for their 
wellbeing; and whether that position of power and authority over another individual somehow introduces a need 
for extra disciplinary processes to ensure they maintain their professionalism. 

In looking back in history and figuring out what we did in the Police Amendment Bill and whether this is an 
appropriate thing to do now, I discovered that there was a statutory review of the new police loss-of-confidence 
provisions in 2006. That review found that the provisions should be retained but that their effectiveness could be 
enhanced by a few changes, some of which were legislative and some of which were administrative. It was 
stressed that the provisions were of a management rather than a punitive nature, and that any amendment made 
must preserve the balance between procedural fairness for police officers and the commissioner’s ability to 
remove police officers when appropriate. No legislative amendment to the provisions has subsequently occurred, 
except updates to the definitions section as required to cover the police auxiliary officers. 

I then asked for some input from my stakeholders about the Police Act review. I learned that part IIB of the 
Police Act 1892, which is the model for this bill, was commented on by the Police Union at the time of the 
Amendola review—I think it is called. That included the opinion that the Commissioner of Police had shown an 
increasing propensity to use the section 33L provisions as the first option in the overwhelming majority of 
offences. The purpose behind that section was to remove officers who may be involved in covert, corrupt 
activities which could not be proven on normal evidentiary breaches, but not for routine disciplinary breaches. 
To this end the Police Act retains the further disciplinary mechanisms to deal with routine disciplinary breaches. 
That is not what is provided under this legislation, as far as I understand. I am concerned that if we introduce this 
loss-of-confidence provision and we remove the self-incrimination protections that we as employees in any other 
occupation other than police would have, we would subject these officers to an unjust system. As we have 
already done a similar thing in the Police Act, it is worthwhile to look at that experience and see how it has 
played out and whether it had checks and balances that perhaps do not exist in this new Custodial Legislation 
(Officers Discipline) Amendment Bill. 

There is history with the other amendments. I looked at the 2010 amendments to the Public Sector Management 
Act; similar disciplinary provisions were considered by amendment to that act. At that time the Greens said that 
the bill was not perfect, but it delivered better procedural fairness for those undergoing disciplinary proceedings. 
Members can see my dilemma. We have done some things in the past in this direction towards improving 
disciplinary procedures for different officers that the Greens have supported, but I think that in this case there are 
differences, and one of those differences is that the union does not support the changes. Another difference is 
that the protections in the Police Act are not there for other disciplinary procedures. 
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Hon Michael Mischin: Which protections are they? 

Hon LYNN MacLAREN: The Attorney General may wish to expand on how he would be confident that the 
procedures outlined in this bill, which are extraordinary for loss of confidence, will not be the standard, the 
fallback and the position that is consistently taken for everything and that there are appropriate procedures for 
minor things, such as social media misuse, as the prison officers have outlined in their fact sheet about this bill. 

When considering this bill I want to make a few comments about prison officers. From time to time, a bill comes 
to this place that requires a bit more careful consideration. I am outlining why I think this bill fits that criteria.  
I am grateful for the second reading speech and the briefing—thank you very much—and the follow-up 
information that I was given by the officers in response to my queries. It has come to my attention that after 
much consideration and consultation with key stakeholders, we really have a lot more to learn about how this 
proposed new system will work. I have a great number of concerns about the implications of this proposed 
legislation, which I intend to raise during this second reading debate. I seek to ensure that there is procedural 
fairness and that that procedural fairness results from the amendments that have been put before us. To illustrate 
some of the concerns I have with this bill, I want to draw attention to the portrayal of prison life in popular 
culture. Recently I happened to see the highly acclaimed movie Mandela: Long Walk to Freedom. I do not know 
how many members have seen that recently. I see Hon Phil Edman has. 

Hon Phil Edman: I went to his prison on Robben Island. 

Hon LYNN MacLAREN: That is right. 

Hon Phil Edman: I went to his cell. Do you know why I went there? I went and swam with the great white 
sharks. 

Hon LYNN MacLAREN: It is all interrelated. I thank Hon Phil Edman for mentioning great white sharks again. 
Does he have his shark barrier with him today? 

Hon Phil Edman: It is in my office. If any members would like to look at that, it is in there. 

Hon Ken Travers interjected. 

The ACTING PRESIDENT (Hon Simon O’Brien): Order, members! We have a bill before the house relating 
to custodial legislation. The shark hour is at 9.45 pm. 

Hon LYNN MacLAREN: Thank you, Mr Acting President. Those members who have seen the movie Mandela 
would recall that Mandela was on Robben Island for 18 of the 27 years that he was in prison. For much of his 
time on Robben Island, Mandela was in solitary confinement. The movie portrays a friendship that developed 
between Mandela and a custodial officer who was on that island. I do not know whether that is factually correct. 
Does Hon Phil Edman know? 

Hon Phil Edman: It is correct. 

Hon LYNN MacLAREN: He had a close relationship with a custodial officer over many years. Even though 
Mandela was terribly confined, it would have been a critical relationship for his mental wellbeing—that  
a custodial officer was able to get to know him over that time, within the strict confines of prison life. 

When we become aware of the significance of custodial officers in the lives of prisoners, particularly prisoners 
who are incarcerated for long periods, with no contact outside prison, for me it helps to expand my appreciation 
of the job that prison officers do. It is a tough job, and it is a dangerous job. In some ways, prison officers are 
imprisoned like the prisoners they guard. We can imagine what it would have been like to be a prison officer on 
Robben Island day in and day out. It would not be what other members and I would consider to be a life of 
freedom.  

It is important that we do not impose unrealistic processes on custodial officers. However, the role of custodial 
officers and the significance of their relationships with prisoners is a very popular theme in entertainment. I do 
not know what our fascination is with that, but there is a fascination. I do not know whether it is unique to 
Australian culture or English culture. I have not studied it very much. But I know that many people familiar with 
popular culture will have a view about whether the purpose of this bill is important or necessary. I do not know. 
The bill sets out to introduce contemporary disciplinary processes because, according to the second reading 
speech, the current disciplinary process for prison officers is outdated and is focused on adversarial hearings, as  
I have said, but does little to improve performance and behaviour. This begs the question for me: what is the 
current disciplinary process, and how was that conceived, and what is so wrong with it? As I have noted, there is 
not a widespread disciplinary problem among custodial officers.  

As I have mentioned, it is apparent to me that Australians have long held a fascination with prison life. When  
I first came to this country in 1979, it happened to be the year that Prisoner premiered on Australian television. 
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Hon Michael Mischin: New South Wales certainly has a fascination, because that is how they started off—as a 
prison camp. 

Hon LYNN MacLAREN: Exactly. The Attorney General may recall that I am a member for South Metropolitan 
Region, and my office is in Fremantle. Fremantle prison recently had its three-millionth visitor; I think it was  
a year ago. Fremantle prison had 187 000 visitors last year. I took my mother to Fremantle prison recently when 
she visited me.  

Hon Phil Edman: Did you see the underwater canals when you were there? 

Hon LYNN MacLAREN: No; we did not do the underground thing. See! There is more to do! I want to do the 
spooky prison tour, too, one day when I am brave enough. 

Hon Michael Mischin: You ought to do Convicts for a Cause—a charity fundraiser. 

Hon LYNN MacLAREN: Is the Attorney General doing that? 

Hon Michael Mischin: Yes. I did it last year, too. 

Hon LYNN MacLAREN: Send me an email and I will see whether I can fit it in. 

Hon Michael Mischin: You can go and spend the night in prison! 

Hon LYNN MacLAREN: Where do the funds go to? 

Hon Michael Mischin: It is conducted by Rotary and it goes to a variety of charities. It is good fun. 

Hon LYNN MacLAREN: As a former Rotary youth exchange student, I feel that maybe that is something  
I should go and do.  

Hon Michael Mischin: I will send you an invitation!  

Hon LYNN MacLAREN: Yes. Prison life is fascinating, and not just here in Australia; let us be honest. 
Alcatraz Island is in my home country, off the California coast, and I do not know how many millions of people 
visit Alcatraz or have seen movies set in Alcatraz, but there is a fascination with prison culture. I was going to 
talk a little more about that, but I will move on. 

I want to discuss the issue I raised about the compelling provision of information and abrogation of privilege 
against self-incrimination. Those are the provisions at clause 7 that I believe Hon Samantha Rowe was talking 
about before I began my contribution to the second reading debate. The provisions fall under proposed section 
101, subsections (4) to (7), at clause 7. They also appear under proposed section 11CD at clause 16. The effect of 
these provisions is to compel custodial officers to answer questions, provide information, and to produce 
documents in the context of an investigation to determine whether a removal action should be brought, and 
noncompliance attracts a penalty. In situations in which compliance would incriminate people or render them 
liable to disciplinary or removal proceedings, they still have to comply, but the content cannot be used against 
them in any criminal proceedings except noncompliance proceedings under proposed subsection (7). It can, 
however, be used against them in any other proceeding, which is something I brought up in the briefing  
I received. They can be used in disciplinary or removal proceedings under the legislation.  

The Standing Committee on Legislation—not the current one, of which I am a member, but a previous one — 

Hon Ken Travers: When did it last meet? 

Hon LYNN MacLAREN: I cannot recall. 

Several members interjected. 

The ACTING PRESIDENT (Hon Simon O’Brien): Order! Hon Lynn MacLaren needs to get a word in 
edgewise! Order, members! I am trying to give the call back to Hon Lynn MacLaren. 

Hon LYNN MacLAREN: Thank you, Mr Acting President. 

As noted by the previous Standing Committee on Legislation—not the current one, which has not met since 
Christmas—the common law privilege against self-incrimination can be modified or excluded by legislation and 
this is often done to facilitate investigative activities. The public benefit from the negation of a privilege should 
usually outweigh the resultant harm from its removal; that is what the committee stated. 

It is becoming increasingly usual for this Parliament to pass legislation that compels this provision of 
information, even if it is self-incriminating. For example, there are such provisions in existing WA acts relating 
to building, consumer affairs, fair trading, equal opportunity, environmental protection and legal practitioners, to 
name a few. Having compelled the provision of self-incriminating information, each act then specifies the 
purposes for which it can and cannot be used—for example, criminal proceedings, civil proceedings, perjury 
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proceedings, specific proceedings under the act like disciplinary proceedings, and proceedings for 
noncompliance with the compelling provision. Acts vary in their approach to this, depending on their purpose, 
and the approach in this bill does not seem unusual. Previously the Greens have scrutinised such provisions very 
carefully, but have not opposed them in situations in which the modification seems justified. Given the 
vulnerability of people in custody to the actions of rogue custodial officers, in the rare event that they are there, it 
could be argued that modification of the privilege is justified. 

I have two other concerns. It was outlined in the second reading speech that the provisions would apply only if 
the information were not obtainable from another source and the privilege would prejudice the investigation. 
Also, the officer must be advised of the implications of the abrogation and the relevance of the required 
information. I ask the Attorney General: are there such limitations in this bill?   

Hon Michael Mischin: Sorry, I missed that; what implementation?  

Hon LYNN MacLAREN: The second reading speech states that the provisions — 

…would apply only if the required information was not obtainable from an alternative source and the 
privilege would prejudice the investigation … and the officer must be advised of the implications of the 
abrogation, and the relevancy of the required information. 

Are these limitations in this bill? I would like the answer during the Attorney General’s reply to the second 
reading debate.  

My other concern is that the provisions appear to unintentionally penalise people who, firstly, do not provide 
information because they do not have it and they cannot reasonably obtain it and, secondly, provide information 
and answers that they believe to be true but are in fact false. Those are the two concerns I have in addition to the 
self-incrimination. I raised these during the briefing. For the last concern I talked about, the provisions appear to 
unintentionally penalise people who do not provide information because they do not have it or they cannot 
reasonably obtain it. I was advised during the departmental briefing that parliamentary counsel had advised the 
qualification is unnecessary and all obligations are subject to a test of reasonableness, otherwise we will have to 
qualify a number of obligations in the bill. That was the response I received from the department. If we are to 
accept that response, it is important it is on the parliamentary record during debate and that the Attorney General 
or the Minister for Corrective Services acknowledges that that is the case.  

On the question of providing answers that they believe to be true but they are in fact false, I was advised that the 
qualification “the prison officer believes” is unnecessary. It is a defence if the prison officer did not believe his 
statement was false at the time he made it to the CEO. Again, these are concerns I raised at the departmental 
briefing and it is worthwhile having them on the parliamentary record.  

When I consulted about this bill, I cast far and wide all the legal officers from the Community Legal Centres 
Association of WA, the Mental Health Law Centre (WA) Inc, the Women’s Law Centre, the Youth Legal 
Service, the Deaths in Custody Watch Committee WA and the Youth Affairs Council of Western Australia.  
I consulted everyone I could imagine who might have a comment about custodial officers, including, of course, 
the WA Prison Officers’ Union, the Law Society of Western Australia, the Australian Lawyers Alliance and the 
criminal lawyers’ alliance. I could not get in touch with the Employment Law Centre of WA. I do not know if it 
is still around. The Attorney General can hear that many of my concerns were allayed during this process. 
Considering the amendments before us and having seen the comments from the other place, I think there is much 
to learn about this bill that will protect procedural fairness for custodial officers.  

I do not know that I have too much more to raise during the second reading debate. I have flagged that at this 
stage, unamended, the Greens will not support the bill. I will participate in the amendment debate and look 
forward to hearing how the proposals for this amending bill are responded to. It may well be that we can change 
a few things to allay the remaining concerns that I have about this bill. With that, I conclude my remarks on the 
Custodial Legislation (Officers Discipline) Amendment Bill 2013.  
HON KEN TRAVERS (North Metropolitan) [9.39 pm]: We are dealing with the Custodial Legislation 
(Officers Discipline) Amendment Bill 2013, a bill for an act to amend the Prisons Act 1981 and the Young 
Offenders Act 1994 and to make provision for various matters relating to the discipline of officers, and for 
related purposes. When people read the minister’s second reading speech, they would believe that we have  
a crisis and epidemic in our prison system that needs to be fixed by the passage of this legislation. I am left 
wondering, if that is the case, why this bill has taken so long to be brought on by the government for debate in 
this place. I would have thought that if the bill has the urgency that the minister and the government claims it has 
and if the system is as broken as the government professes, we would have seen this matter progressed with a bit 
more urgency in the other place to drive the bill through, making the house sit late to pass it and making the time 
available for that, and it would have been given a higher priority in the order that legislation is brought on.  
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Hon Michael Mischin: Would you support a suspension of standing orders to allow us to sit all night and get it 
through?  
Hon KEN TRAVERS: If the Attorney General wants to do that, he would need to get the Leader of the House 
to talk to the Leader of the Opposition. I suspect the first question our leader would ask is: why has this bill 
suddenly become an issue tonight when this legislation has been before the house for so long? If the Attorney 
General has evidence that he can present to the Leader of the Opposition that shows that the immediate passage 
of this bill is required because of circumstances that are occurring in our prisons as we speak, I have absolutely 
no doubt that the Leader of the Opposition would give him a fair hearing; and, if he is able to present that 
evidence to her, he would get her concurrence for that sort of action.  

I want to make a couple of points about this legislation. The first point is that I do not think any person in this 
room would be prepared or wants to support prison officers remaining in the job if they are engaging in corrupt 
and improper behaviour in our prisons. I do not think any person in this chamber would take that position. We 
would all share, with similar outrage, the view that if an officer is acting corruptly, they should be removed from 
the position. At the same time, I hope that everybody in this chamber would share the same view that I have; that 
is, being a prison officer is one of the toughest jobs we could ever ask anybody to do. I have been a customs 
officer and I cannot imagine it is anything like being a prison officer. I believe that being a police officer is an 
extremely tough job, but I reckon that being a prison officer who is dealing with the lowest of the low in society 
on a daily basis—people who have chosen to make their lives about dishonesty, manipulation, bad behaviour, 
and violent people—would be an incredibly stressful and difficult job to undertake. There is absolutely no doubt 
in my mind that it is a tough job. My position is that we should show prison officers courtesy, treat them with 
respect, and give them their rights when allegations are made. Working in that environment, they should be 
treated at least equal to the way in which we treat the scum that they deal with on a daily basis. Those prison 
officers should have at least the same rights as the people they are dealing with in those prisons. It is the nature 
of people in the prison system to constantly be seeking to set up prison officers. They will have no qualms about 
doing things to set up those prison officers, and they will happily lie if they think that that will get them some 
advantage in the prison system. It is really important that whilst we maintain the highest integrity for prison 
officers, at the same time those prison officers have the right to be able to defend themselves against any 
allegations that could be made for completely improper purposes because of the nature of the people they deal 
with.  

Debated adjourned, pursuant to standing orders.  
 


	CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013
	Second Reading


